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Preliminary Statement 

Hubert Donovan and Dennis D’Amato appeal from 
judgments of conviction entered in the l nited States Dis¬ 
trict Court for the Southern District of New York on 
May 28, 1974, after a two day trial before the Honorable 
Lee 1*. (lagliurdi, United States District Judge, and a jury. 

Indictment 73 Cr. 1093,* tiled Decemlier 4, 1073, charged 
Donovan and D’Amato together in two counts with mail 
fraud (Title 18, United States Code, Section 1341) and 
charged D’Amato alone in one count with having made 
false statements in an affidavit filed in the United States 
District Court for the Eastern District of Xew York, in 
violation of Title 18, United States Code, Section. 1001. 

* This indictment superseded Indictment 73 Cr. 577, filed on 
June 13, 1973, which had charged both defendants in two counts 
with mail fraud. 
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Trial commenced on Decemlier 18, 1973 and, on Decem¬ 
ber 19, 1973, the jury convicted Donovan on the two mail 
fraud connta and D'Amato on the false statements coant. 
On May 28, 1974, Judge Oagliardi sentenced Donovan to a 
four month term of imprisonment and imposed an 18 
month term of probation on D’Amato. 

Donovan has been released on his own recognizance 
pending appeal and D’Ainato’e sentence has been stayed. 


Statement of Facts 
The Government's Case 

The Government proved ut trial that Robert Donovan, 
a salesman in the chemistry industry, was a principal 
actor in a scheme to manufacture and sell a counterfeit 
version of a cosmetic hair preparation called Ultra Sheen 
and that Dennis D’Amato, who sold the finished counter¬ 
feit product to various legitimate distributors of cosmetic 
products, lied about the manner in which he had obtained 
the product in an affidavit filed in the United States Dis¬ 
trict Court in Brooklyn, where he had been sued by the 
manufacturer of the genuine Ultra Sheen. 

In September, 19il, Robert Donovan, posing as “George 
Zimmer”, opened a telephone answering and mail receiving 
service under the name Zimmer & Associates with the Port 
Jefferson Telephone Answering Service at 1500 Main 8treet 
in Port Jefferson, New York (Tr. 2-10, 15-21; GX 1, 2).* 
The account was [laid in either cash or money orders each 
month at the offices of the answering service, and the only 
address and telephone numlter provided by Donovan was 
that belonging to the only George Zimmer in the telephone 
book in Suffolk County, a cabinet maker who testified he 

* “Tr.” refers to the trial transcript. “GX” refers to Gov- 
eminent Exhibits at trial. 
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lmd no knowledge of or connection with any of the parti¬ 
cipant in the case (Tr. 6-7, 17-21, 212-214).* 


Printed purcbuHe orders in the name of Zimmer k 
Associates at the address of the answering service and 
I tearing the purported signature of George A. Zimmer were 
sent in Decern I ter. 1971 and March, 1972 to the Sterling 
Seal Company in Erie, Pennsylvania, for approximately 
“8,000 jar cajw which were identical to those used on the 
genuine Ultra Sheen. The caps were then shipped bv 
Sterling at two different times to Zimmer k Associates at 
a freight depot where final delivery instructions were to 
i>e obtained by calling Zimmer at the answering service 
r:sml>er (Tr. 25-32; GX 11-15). Robert D’Amato, the 
brother of the defendant Dennis D’Amato, took possession 
of one of these shipments of jar caps at the freight depot 
(Tr. 133-135, GX 24). 

On January 17, 1972, Edward Hussey, a salesman for 
the Carr-Low rev Glass Com|tany, had a telephone conversa¬ 
tion from his office on Madison Avenue in Manhattan with 
a man identifying himself as George Zimmer of Zimmer 
& Associates. The next day, pursuant to his normal prac¬ 
tice Hnssey mailed a letter to Zimmer at the answering 
service address confirming that samples of various jars 
were being sent and that Hussey would provide additional 
information as to the price, quantity and delivery terms 
for any jar which Zimmer might want to purchase.** On 
February 22, 1972. Hnssey received in the mail a printed 
purchase order on the letterhead of Zimmer k Associates, 
signed by George A. Zimmer and (tearing the answering 

* The ledger card kept by the answering service contained 
the reference ‘ Do not use unless very important” next to the 
address and telephone number of the "real” George Zimmer, and 
Donovan instructed the answering service not to send anything 
through the mails (GX 1; Tr. 20-21). 

••This letter constituted the mailing in Count 1 of the 
Indictment (GX 16). 
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service address, for 28,000 jars (Tr. 39-40; OX 16, 18). # 
These jars were the same general size and shape but not 
identical to those used in the manufacture of the genuine 
Ultra Sheen (Tr. 184-186, 195-206). 

7 Je la™ were shipped by Carr-Lowrey in early March, 
1972, to Zimmer & Associates at a local freight depot, 
from where final delivery was to be effected by calling the 
answering service telephone number used by Zimmer. James 
Bausch, the truckdriver who delivered the shipment of jars, 
identified Donovan as the man who met him at the freight 
dej>ot and asked him to take the jars to the premises of 
the Ideal Decorating Corporation, a printer of labels on 
jars. Bausch followed Donovan to the Ideal plant where 
Bausch unloaded the cartons of jars (Tr. 59-87; GX 19). 

Ar. Ultra Sheen label looking almost exactly like that 
used on the genuine product was then affixed to the jars. 
James Chavis, the foreman of the shop, testified he had 
personally done the lalielling on over 25,000 jars, using a 
silk screen process, during a five day period in March, 
1972. He identified the jars containing the counterfeit 
Ultra Sheen which had thereafter been sold by Dennis 
D’Amato as the ones on which he had worked (Tr. 89 99; 
GX 5-10).** An invoice from Ideal Decorating Corp. dated 
MarcL 10, 1972 showed that Zimmer & Associates, now 
using a non-existent address in Brooklyn, had ordered the 
labeling (Tr. 208; GX 22). 

No testimony was offered by the Government on how 
and where the labeled jars were filled with the counterfeit 
ingredients. Over 18,000 jars of the finished counterfeit 
product were sold by Dennis D’Amato to six different 
wholesalers of drug and cosmetic products (Tr. 149-153, 

•The purchase order constituted the mailing in Count 2 of 
the Indictment (GX 18). 

* Chavis testified on being recalled as a defense witness that 
the silk screen itself had been made in 1971 (Tr. 244). 
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162-168, 171-174; GX 23, 25, 26, 28). The actual delivery 
of the counterfeit 1'ltra Sheen to one of these companies 
was made by Robert D’Amato at the request of his brother, 
the defendant Dennis D’Araato, to the garage at the home 
of the owner of that company and not to its business ad¬ 
dress (Tr. 145-148). 

In July, 1972, Johnson Products, Inc., the manufacturer 
of Ultra Sheen, brought a civil action against Dennis 
D'Amato and others seeking damages and an injunction in 
the United States District Court for the Eastern District 
of New York. Dennis D'Amato filed an affidavit in that 
action in which he denied knowledge of the counterfeit 
nature of the goods he had sold and told a lengthy story 
of how he had come to purchase a total of 1130 dozen, or 
13,560, jars of Ultra Sheen in October, 1971 from a person 
known as Ritchie, a salesman for Balzac Trading. D’Amato 
attached the invoice he claimed he had received from Bal¬ 
zac to support his statements and asserted that this was 
the only time he had ever purchased Ultra Sheen. The 
evidence showed, however, that D’Amato had sold over 
18.000 jars of Ultra Sheen, that the jars he sold were first 
labeled* in March, 1972 and that the address for Balzac 
on the invoice submitted by D’Amato was non-existent and 
its telephone mini tier had lielonged to another company for 
8 years (Tr. 176-177, 207, 211; GX 23, 25, 26, 28). 

The Defense Case 

Neither of the defendants testified. James Chavis, the 
employee at Ideal Decorating Corporation who testified 
during the Government’s case, was recalled to put certain 
invoices from Ideal into evidence (Tr. 241-247). 
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ARGUMENT 
POINT I 

Thera Wat f .ficient Evidence of Both Defen¬ 
dants' Guilt. 

A. Donovan 

Donovan argues that there was insufficient evidence that 
he had participated in the scheme to defraud, that he had 
used or caused the mails to be used and that the mailings 
were “for the purpose of executing the scheme”. The 
argument ignores much of the evidence, both direct and 
circumstantial, that relate to those points and is thus 
without merit. 

I. Participation in the Scheme 

The indictment charged that Donovan’s role in the 
scheme to manufacture and sell counterfeit Ultra Sheen 
was to purchase the jars and jar caps that would match 
the genuine product and to arrange for the labeling of 
those jars with the Ultra Sheen insignia. The proof at 
trial showed just that and. in addition, that Donovan had 
taken careful steps to avoid any subsequent detection by 
concealing his true identity. 

Ernest Reinke, the owner of the Port Jefferson Tele¬ 
phone Answering Service, identified Donovan as the Mr. 
Zimmer from Zimmer & Associates who had utilized 
Reinke’s mail drop and telephone answering service. Not 
only had Donovan given a false name but he paid all of 
the bills in person, with cash or a money order, and in¬ 
structed Reinke not to try to contact him or use the mails 
to send him anything. Indeed, such attempts would have 
been futile since the address and telephone number pro- 
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J??? , to ReInke " UH that of the only George Zimmer in 
the telephone book, u cabinet maker who did not know any 

of the persons involved and had no knowledge of the facts 

Using the name of George Zimmer and Zinger & Asso- 

th * addmw and ^l'hone number of the answer- 
ng service, Donovan, who had worked as a salesman in 

I 8 * 0 f ° r man ‘ v year8 > P^eeded to make 

hat made th " 6 ° rder * with companies 

that made the jars and jar caps matching those of the 

genuine Ultra Sheen product.* Thereafter, when the jars 

'ere elivered to Zimmer & Associates at a freight depot ** 

dulTnd ‘ r ‘ et the tru ; kdriv er, James Banach, and escorted 

Comn \ emRv iar " to tbe Ideal Decorating 

ompany where the jars were labelled with the Ultra 

Sheen insign ia.*** These jars were thereafter tilled and 

~ 2 zszroZrsz wir - 

thC gla ff company spoke on the telephone to Mr Zimmer There 

ErK' 2 ™ r ~ =r £ 

tSLSs 

of the !n° Van - Waa d,8C0vered b y p «tal Inspectors at the oflSs 

t~rz:z TZJr^VnJ!'; sr on thc 

^teT any ° ne e,8e U86d the * ,iaa 'Zimnwr'or 

# * The trucking company had been instructed to telephone 

.^”. er (GX t 18)““ Wer ‘"' "“ mber * h • ,, the "™ *» to 

*** An invoice from Ideal Decorating Co showed that +t> 
hod b™ ..belted for ,h. occoun, o. iTJ OK 
22). This time, however, the address used was not that of the 
answer,ng service but of a non-existent location. In Point III 
Donovan argues that it was error to admit the invoice into ll i 
dence. apparently on the ground that it was not properly a^hen-* 

L Footnote continued on following page] 
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then sold by Dennis D'A mu to to various wholesalers as the 
genuine product. 

Based on these facts the jury was certainly warranted 
in concluding that Donovan was playing a key role in the 
scheme to manufacture and sell the counterfeit Ultra 
Bheen. 


2. Mailings 

Judge Gagliardi projKM-ly charged the jury that it must 
find with respect to each .nail fraud count that Donovan 
mailed or caused the mailing of the item specified in the 
indictment and that the mailing was for the purpose of 
executing the scheme.* The mailing which constitutes 

ticated as a business record pursuant to 28 U.S.C. § 1732. But 
Chavis testified that there was a regular procedure in preparing 
invoices and that, although he was not in charge of it, he was 
familiar with the company's practice (Tr. 89, 93, 96-97, 241, 248). 
As such, he then properly authenticated the invoice pursuant to 
the statute. United States V. Dawson, 400 F.2d 194 (2d Cir. 
1968), cert, denied, 393 U.S. 1023 (1965 ). Moreover, contrary 
to Donovan’s assertions, there was no reason to doubt the re¬ 
liability of the invoice as a business record. The invoice bore 
the number 03961 and was dated March \0, 1972. Other in¬ 
voices in evidence in this series included )3940 to 03944 with 
dates between December 14, 1971 and January 12, 1972 (Dono¬ 
van Exhibit E). Moreover, since the jars consigned to Zimmer 
& Associates had been delivered by Bausch and Donovan to Ideal 
on March 3, an invoice for this labelling work dated March 10 
would surely be ordinary and normal. In any event, the im¬ 
portance of the invoice was de minimus. It was Donovan’s pre¬ 
sence at Ideal with tb° jars as testified to by Bausch which was 
his undoing, not the invoice to Zimmer. 

* In Point IV, Donovan argues that in light of the Supreme 
Court’s recent decision in United States V. Maze, 414 U.S. 395 
(1974), Judge Gagliardi erred when he told the jury that “it is 
not necessary that the scheme contemplate the use of the mails.’’ 
But the Court’s statement of the law was correct. Maze ex¬ 
pressly upheld the correctness of those very words: “Under the 
statute, the mailing must be for the ‘purpose of executing the 
scheme, as the statute requires,’ Kann V. United States, 323 U.S. 

[Footnote continued on following page] 
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(ount 1 wan the letter by Edward Hussey, a salesman 
from the Carr-Lowrey Glass Company, to Zimmer & Asso¬ 
ciates confirming a telephone request by Mr. Zimmer for 
various samples of their jars and advising of the procedure 
to be followed in placing an order for them (GX 16). The 
mailing which constitutes Count 2 is the actual order form 
to Carr-Lowrey on the letterhead of Zimmer & Associates 
ut the answering service address for over 28,000 jars 
(GX 18). 

The Count 1 letter to Zimmer from Hussey following 
the telephone call was obviously “caused” by Donovan.* 
“When one does an act with knowledge that the use of the 
mails will follow in the ordinary course of business, or 
where such use can reasonably be foreseen, even though not 
actually intended, then he 'causes’ the mails to be used.” 
Pereira V. United States, 347 U.8. 1, 9 (1954); United 
States v. Maze, 414 U.S. 395, 399 (1974). It was Hussey’s 
stundard practice as a salesman to send a letter of this type 
to a potential customer who had requested samples, a prac- 
tice that w as certainly foreseeable in normal business rela- 

f 8, 94 G944), but ‘Tilt is not necessary that the scheme con¬ 
template the use of the mails as an essential element,’ Pereira v 
United States U.S. 1, 8 (1954)].” 414 U.S. at 400. 

Donovan also contends generally that the Court’s entire 
charge on mailing was error. But a reading of the Court’s 
remarks makes it clear that this is simply not so (Tr. 381-332, 

* The jury could well find that Donovan was Zimmer and 
thus the man who spoke with Hussey on the telephone, supra, 
fn „ 1 ’ P** e 7 - But e yen U this were not so, Donovan would 
still be responsible for “causing” the mailing since the tele¬ 
phone call would then have been made by another participant in 
the criminal venture. United States v. Cohen, 146 F.2d 82, 90 
(2d Cir.) (L. Hand, J.), cert, denied, 323 U.S. 799 (1944); United 
States V. Zane, 495 F.2d 683, 696-697 (2d Cir. 1974) •’ United 
States v. Aisondo, 486 F.2d 1339, 1346-1347 (2d Cir. 1973) cert 
granted as United States V. Feola, 42 U.S.L.W. 3584 (April 15 










10 


tionships and especially so to Donovan, who was also a 
salesman. And since the letter related to the important 
task of choosing and ordering a jar that would match the 
genuine Ultra Sheen jar, it was “incident to an essential 
part of the scheme,’’ Pereira v. United States, supra, 347 
U.S. at 8, and in furtherance of it. Similarly the Count 2 
purchase order from Zimmer to the glass company for the 
empty jars was obviously in furtherance of the scheme. It 
was received by Carr-Lowrey in the mails as a result of 
action taken either by Donovan, who took delivery of the 
jars, or by an unknown participant in the scheme and was 
thus “mailed or caused to be mailed” by him.* 

B. D'Amato 

D’Amato argues that there was insufficient evidence to 
convict him. But this argument ignores the uncontestable 
facts demonstrating the falsity of the affidavit he submitted 
and is thus without merit 

The false statements charge in the indictment is that 
D’Amato told a wholly fictitious tale of how, in October, 
1971, he had obtained the counterfeit Ultra Sheen. D’Amat J’s 
affidavit contains a lengthy narrative of meeting, in a small 
retail store, a young man he knew only as “Ritchie”, a 
salesman for Balzac Trading, who sold him the 1130 dozen 
jars of Ultra Sheen in October, 1971. D’Amato stated this 
was the only Ultra Sheen he had ever purchased and at¬ 
tached an invoice from Balzac to support his story of the 
purchase. 

The proof established, however, that such a purchase 
was impossible because the jars of Ultra Sheen which 
D’Amato sold were not in existence until March, 1972 and 

* Donovan argues without any support in the record that 
there was insufficient proof of the mailing of the purchase order. 
But Hussey testified that the purchase order arrived in the mail 
and had the glass company’s stamp of receipt on it (Tr. 43, 52). 
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that D’Amato wold approximately 5,000 more jar* of Ultra 
Hheen that his affidavit could allow. The jars of Ultra 
Hheen which D’Amato sold were identified by James Chavis, 
the foreman of Ideal Decorating Corporation, as being part 
of over 25,000 jars on which he placed an Ultra Sheen label 
in March 1972. Those were the same jars sent by the Carr- 
Lowrev Glass Company to Zimmer & Associate which James 
Dausch delivered to Ideal on March 3, 1972.* Moreover 
although D’Amato carefully set forth as his only involve¬ 
ment with Ultra Sheen the purchase from Balzac of 1130 
dozen or 13,560 jars, the proof showed he had sold 1530 
dozen or 18,360 jars. 


hrorn the proof of these two facts alone, it is clear 
that D’Amato lied in the affidavit as to how he ob¬ 
tained the counterfeit product. But the Government also 
established that Baizac Trading did not exist and that it 
was Robert D’Amato, the defendant’s brother, who had 
picked up the jar caps purchased by Zimmer ft Associates 
and used on the counterfeit product which Dennis D’Amato 
later sold. There was thus overwhelming evidence to sup- 
port the jury’s finding that D’Amato had knowingly made 
false statements in the affidavit.** 

. * D ’ Ama ^° 8ee J“ to av <>»d the impact of these facts by arguing 
that inasmuch as Chavis made the silkscreen he used to label the 
jars of Ultra Sheen in 19 71 and the jars were freely available 
the Government failed to “eliminate the possibility that the 
counterfeit which the defendant sold, had been rLufi Jed 

/w'lL 1971 a ". d that ’ ,ndeed - the defendant made his purchase 
m October 1971” (D’Amato’s Brief, p. 16). But although 
Chavis admitted making the silk screen in 1971, his testimony 
was clear that he used it in March, 1972. And the jars although 
ordinary and freely available to anyone who sought to’ purch^ 
them, had in fact rarely been sold. Indeed, the Carr l^vJ^ 

“u„?m ,ox‘ ho "’ ed ““ ~ *> 

** D’Amato also argues that the Court erred in not charging 
the jury that the false statement must be as to a material fact. 

[Footnote continued on following page) 
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POINT II 

The In-Court identification of Donovan Was 
Proper. 

Janies Bausch, the truckdriver who delivered the Carr- 
Lowrey jars consigned to Ziinmer & Associates, identified 
Donovan as the man he met at the freight depot on March 
3, 1972 and then followed to the Ideal Decorating Co. 
where the jars were unloaded. Donovan’s argument that 
this in-court identification should not have been permitted 
is without merit 


On January 10, 1973, Bausch was interviewed by a 
U.S. Postal Inspector who showed him a group of 15 photo¬ 
graphs and asked him to select anyone he recognised. Al¬ 
though there were two photos of Donovan—one with a 
penciled moustache and sideburns and one without—Bausch 
selected only one of the Donovun photos and one other, 
that of Donovan’s brother, as looking like the man he met 
at the depot. Bausch was again shown the same photos at. 
the United States Attorney's office in April 1972, but did 
not see any of the photos again prior to the trial in De¬ 
cember, 1972. 

After a hearing out of the presence of the jury (Tr. 60- 
73), Judge Gagliardi ruled that the identification testimony 
should be allowed both since the spread of photos was not 
impermissibly suggestive and because Bausch had seen 
Donovan on three separate occasions for approximately ten 
minutes and had not seen the photos for eight months 
(Tr. 76). 


As D’Amato recognizes, that is not the law in this Circuit. 
United States v. Marchisin, 344 F.2d 653 (2d Cir. 1965); United 
Slates V. Rinaldi, 393 F.2d 97 (2d Cir ), cert, denied, 393 U.S. 
913 (1968). In any event, it would be hard to envision anything 
more material in the context of-this case than the fact about 
which D’Amato lied—the source of the counterfeit goods which 
he sold to drug and cosmetic wholesalers. 
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This ruling was clearly correct In order for the iden¬ 
tification testimony to be excluded there must be “a show¬ 
ing both of impermissibly suggestive procedures and of the 
substantial likelihood of mis'-dentiflcatiou,” United States 
v. Evans, 484 F.2d 1178, 1184 ( 2d Cir. 1973). See also 
Neil v. Biyyers, 409 U.S. 188 (1972); United St es v 
Danishefsky, Dkt No. 74-1117 (2d Cir., July 30, 1974), 
sup op. at 5050; Uaberstroh v. Montanye, 493 F.2d 483 
(2d Cir. 1974); United States ex rel. Gonzalez v. Zelker 
477 F.2d 797 (2d Cir.), cert, denied, 414 U.8. 924 (1973)- 
United States v. Fernandez, 456 F.2d 638 ( 2d Cir. 1972). 
Here, the procedures were obviously not suggestive, for 
from a spread of 15 photographs the witness selected one 
photo of Donovan and one of his brother as “looking like” 
the man he had met. This tentativeness in Bausch’s iden¬ 
tification is itself evidence that the procedure was fair.* 
See United States v. Evans, supra, 484 F.2d at 1185. In 
any event, Bausch had more than ample opportunity to 
make an independent identification of Donovan. At the 
freight depot Bausch talked to Donovan for three or four 
minutes before agreeing to follow him and deliver the jars 
to the Ideal Decorating Company. En route to Ideal 
Bausch lost sight of Donovan and then had a short meeting 
when the two of them found each other. Finally at Ideal 
where Bausch spent approximately two hours unloading the 
truck, he again saw Donovan. All of these meetings oc¬ 
curred during the day time. Under these circumstances, 
he m-c6urt identification was properly permitted, as there 
was no danger of “a very substantial likelihood of irrepar¬ 
able inisidentification.” Simmons v. United States, 390 
• _377, 384 (1968); Neil v. Biyyers, supra; United States 
v. Danishefs ky, supra; United States ex rel. Gonzalez v. 

R * N ° r ,J 0 * 8 ‘ he th »‘ two photos of the same man are 
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Zelker, supra; United States ex rel. Smiley v. LaVallee, 
473 F.2d 682 ( 2d Cir.), cert, denied, 412 U.8. 952 (1973); 
United States v. Counts, 471 F.2d 422. 424-425 ( 2d Cir ), 
cert, denied, 411 U.S. 935 (1973); United States ex rel. 
Frasier v. Henderson, 464 F.2d 260, 264-265 ( 2d Cir. 1972); 
United States ex rel. Curtis v. Warden, 463 F.2d 84, 85, 88 
(2d Cir. 1972); United States ex rel. Bisordi v. LaVallee, 
461 F.2d 1020, 1024 (2d Cir. 1972); United States v. Ver- 
nandez, supra, 456 F.2d at 642; United States ex rel. Cum¬ 
mings v. Zelker, 455 F.2d 714 (2d Cir.), cert, denied, 406 
U.S. 927 (1972); United States ex rel. Beyer v. Mancusi, 
436 F.2d 755 (2d Cir.), cert, denied, 403 U.8. 933 (1971). 

POINT III 

Venue Was Proper in the Southern District of 
New York. 

D’Amato argues that the only proper venue for the 
trial of the false statements charge was the Eastern Dis¬ 
trict of New York and consequently the conviction must 
be reversed. This argument, based upon the premise that 
a prosecution under 18 U.8.C. § 1001 can only be brought 
in the judicial district in which the false statement is filed 
or presented to the Government, is without merit. 

After a lawsuit seeking damages and an injunction was 
brought by the manufacturer of the genuine Ultra Sheen 
in the Eastern District of New York, D’Amato discussed 
the facts of the case with his attorney in her office in 
Manhattan. As a result of that discussion, the affidavit 
was prepared and typed in the lawyer’s office and, indeed, 
bears the notation “State of New York, County of New 
York’’ in its preamble. The affidavit was signed by 
D’Amato in Brooklyn and then filed there with the Court. 





W hen a erin,e iH '*gun «n one district and completed 
in another, venue in proper in any district in which it was 
“begun, continued, or completed”. Title 18, United States 
Code, Section 3237(a). This statute is applicable to prose 
cutions under § 1001,* United States v. Candella, 487 F.2d 
1223 (2d Cir. 1973), United States v. Miller, 248 F.2d 163 
(2d Cir.), cert, denied, 355 U.8. 905 (1957), as well as 
other analagous false statements statutes. See United 
States v. Slutsky, 487 F.2d 832 ( 2d Cir. 1973); United 
States v Gross, 276 F.2d 816 (2d Cir.), cert, denied, 363 
.8. 831 (1960). In United States v. Bit honey, 472 F.2d 16 
(2d Cir.), cert, denied, 412 U.S. 938 (1973), a false state¬ 
ment case under 18 U.S.C. § 1015 upon which D’Amato mis¬ 
takenly relies,** the Court held that false statement of- 
fenses involving the making and filing of a document are 
Iwgun in the district of the preparation of the document 
and completed in the district where the document is turned 
over to the Government. Under United States v. Candella 
supra, a pr osecution under 8 1001, venue is proper in 

631 '(ZtTY* re 1 , I i * nce “P° n Travi * v - United States. 364 U.S. 
631 (1961) to nullify the applicability of 13287(a) to 51001 

and other false statements prosecutions is simply misplaced as 
the cases cited herein which continue to apply it make clear 
*" United States v. Slutsky. 487 FSld 832, 889 n. 8 (2d 
Cir m3) this Court made clear that the holding as to venue 
In Trams was as a result of the "unusual statute involved”— 
necessarily Section 9h of the T.ft-H.rtley law-^nd w« not to 
be applied to f 1001 prosecutions generally. 

** D ’ An “ t °’ 8 , a ^ ruroent h “ confused the determination of 
what acts a defendant must commit in a false statements case 
before a crime has in fact occurred with the determination of 
,0r th * triaI 0{ case once the crime has 
m H'T th « Court stated that no prosecu- 

tion could be brought at all it the defendant had never filed the 
false statement with the Court or administration agency as. tor 
example, it he had destroyed it before filing. But the Court 
stated that once the filing has taken place, the prosecution may 
be had in other districts than that in which the filing was made 
including the district in which the false document were prepared’ 





♦ 









16 


“ ‘the whole area through which force propelled by an of¬ 
fender operates’”. 487 F.2d at 1228. In that case, the 
false statements had been both prepared and filed with 
the Government in the Eastern District and venue was 
clearly proper there. Neverthel ss, the Court held that 
venue was also proper in the Southern District because 
the false statements were intended to be acted upon in 
Manhattan and thus the “force prspelled” by the defen¬ 
dants encompassed the Southern District. 

Under these authorities, venue in the Southern District 
was clearly proper in this case. The affidavit was created, 
or, in the words of Section 1001, “made” in the Southern 
District and once filed, the crime must surely be con¬ 
sidered to have “begun” there. Moreover, the “force pro¬ 
pelled” by D’Araato in making the false statement included 
both the Southern and Eastern Districts of New York. 

CONCLUSION 

The judgment of conviction should be affirmed. 

Respectfully submitted, 

Paul J. Cubran, 

United States Attorney for the 
Southern District of New York, 
Attorney for the United States 
of America. 

Howard Wilson, 

John D. Gordan III, 

Assistant United States Attorneys, 

Of Counsel. 
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